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BAR BRIEFS

Strampher vs. Hupe: One H. and wife resided on land homesteaded by them. The land was deeded to their son, and there is
testimony that he paid over $2,ooo for it. The deed was recorded in
January, 1922. In October, i92i, plaintiff entered into agreement
with H. for leasing the land. The lease was subsequently broken,.
and plaintiff recovered judgment for such breach in 1927. He alleged
that the transfer was in fraud of creditors and asked to have the deed
set aside: HELD: (following many prior N. D. cases) Creditors can
not be defrauded, hindered or delayed by the transfer of homestead
property. A debtor can commit fraud on creditors only by disposing
of property to which the creditor has a legal right to look for satisfaction of his claim. As burden of proving fraudulent transfer was
on plaintiff the general denial was sufficient answer to the complaint.
SELECTING JUDGES
Does any practicing lawyer in North Dakota dare to make public
declaration that there is room for improvement in the caliber of our
North Dakota judges? Probably not. Does any practicing lawyer
dare to deny to himself that there is some room for improvement?
We doubt it. Does any practicing lawyer fail to appreciate that there
are known changes in the method of selecting judges which give some
promise of being equal to the task of bringing about such improvement? We voice an almost certain "No." What, then, do lawyers
fear, and why?
We've been wanting to ask this question for some time, but have
been waiting for moral support. It came recently in the form of a
severe indictment of New York City conditions by William N. Cohen,
former judge of the New York Supreme Court.
Judge Cohen is most outspoken in his demand for a change in
the method of selecting judges. He knows the evils that exist, points
them out plainly, and suggests a remedy. He mentions no names,
but stands ready to make designations, upon request. He says: "It is
not my purpose to be personal in this article, to injure any individual
judge nor to be partisan at any coming election; but to indict the
system and point out its defects so that the public may become aware
of the gravity of the situation." That is a commendable attitude, and
should be the line of approach everywhere.
Regarding the Bar's relation to the matter Judge Cohen says:
"Why, then, it may be asked, is the Bar silent with this complete
understanding among them of the incompetency of some of the judges?
It is not a secret-this incompetency. It is useless to pretend, to deny,
to ignore. Almost every lawyer acknowledges it and deplores it.
Then why not cry out? The answer is simple. The practicing lawyer
will not only injure himself in his future practice, but, more important
still, on his next appearance in court, might injure some innocent
client to whom he owes the utmost fidelity. It is given to but few
lawyers to be in the position of the writer who has virtually retired
from the court practice of his profession."
As to the remedy, the Judge submits: "It is vain to exploit and
condemn the system without suggesting some remedy. The following
have been suggested: i. Appointment instead of election. Judging
from the experiences of the appointments in this department by gov-
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ernors and mayors, such a step would be utterly futile. Appointments
so made have kept the level of fitness at the same low state, or made
it worse. 2. Another suggestion has been that appointments be made
by an elected commission of lawyers. That would hardly be effective
as the blighting hand would be laid on the commission. 3. Yet another
is the limitation of expenditures at elections, which seems advisable
but would hardly go to the root of the evil. 4. An effective method
would be by a separate election for judicial offices in which there
should be no party emblem, but the candidates named in alphabetical
order. 5. Better still, before nominations the list of names considered
by the parties should be submitted to the Bar Association for a
declaration from them as to fitness and character. Who, better than
the members of their own fraternity, knows the worth and merit of a
member suggested for promotion to the bench ?"
We believe that Judge Cohen offers the solution to the defects in
the system; but we may be wrong; and we admit, of course, that it
may take more than an average amount of courage to face what he
characterizes as the basis of the individual lawyer's fear, "injury to
some innocent client to whom the lawyer owes the utmost fidelity";
but we submit, with almost equal certainty, that if Judge Cohen is
right it will require a yet larger amount of courage for any court or
the public to face the deliberate, righteous judgment of a united
Bar. We need not apologize. We certainly should not equivocate.
And, eventually, we shall be heard.
PUBLIC DEFENDER PLAN
The arguments in favor: i. That the office would be more
economical to the county than the present system of paying individual
fees; 2. An able Public Defender would in more instances give an
adequate defense to an indigent prisoner than does the general run
of assigned counsel; 3. The defendant would be assured of good preparation as to the law as well as to the facts; 4. A distinct saving of
time to the county would result; 5.There would be a tendency on the
part of the Public Defender to sift the deserving cases from the
undeserving; 6. The diligent Public Defender would aid the indigent
prisoner in obtaining a minimum sentence by entering a proper plea
of guilty when the same should be entered; 7. Fewer unscrupulous
and perjured offenses would be committed in court; 8. The general
standing or tone of the criminal courts, and of attorneys, is raised in
communities wherever the Public Defender system has worked
successfully.
The arguments against: I. Due to the great volume of business,
the Public Defender would become hardened to such a degree that
unless a defendant's story was clearly one which would acquit him,
the Public Defender might become indifferent to the justice of each
case; 2. The Public Defender would not show the same degree of
enthusiasm which is shown where a young lawyer or older lawyer is
assigned to defend a particular case; 3. The Public Defender is too
prone ofttimes to discount the story given him by the defendant;
4. Resulting from indifference, discounting of stories and lack of
enthusiasm, comes the suggestion on the part of the Public Defender
to indigent prisoners that they change their plea from "not guilty" to
"guilty"; (New London County, Connecticut, records show that nine

